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The status of the trustee in bankruptcy is the cornerstone of the general
framework for bankruptcy and insolvency.

In English law, the trustee acquires a right of fiduciary ownership over
the debtor’s property. On the other hand, the liquidator of a corporation only
has powers of management and liquidation.

Quebec doctrine and jurisprudence have tried to incorporate the status of
the trustee in bankruptcy within the broad civil law system.

With the new Civil Code of Québec, the trust concept has taken a new
meaning, and the concept of administrator of the property of others has
developed. 

Streamlining preoccupations have lead to some thinking concerning such
fundamental questions. How can we respect English tradition while allowing
for a better integration of the status of the trustee in bankruptcy in a civil law
scheme.
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Introduction

This study addresses the status of the trustee in bankruptcy
f rom the standpoint of harmonization between the federal legisla-
tion and the Civil Code of Québec.

It should be recalled at the outset that the existing federal leg-
islation must normally be respected in the effort of harmonization.
In as far as possible, the solutions that are identified should not
require changes to the federal law.

When there are similar or equivalent concepts or institutions
in the common law and civil law systems, the objective is relatively
easy to attain. However, where no such similarities or equivalencies
exist, the difficulties that arise are of an entirely diff e rent nature .
In some cases, harmonization cannot take place without calling into
question the scheme established by the federal legislation. 

As we will see, our study tends to demonstrate that the status
of the trustee in bankruptcy is one of those cases. The objective of
harmonization thus entails a choice with respect to legislative pol-
icy on which the authors of this study do not feel entitled to expre s s
their views.

B e f o re contemplating any potential re f o rms, we considered it
necessary to provide a brief but comprehensive overview of English
law and Canadian federal legislation (I. English Law and Canadian
Law) and then of Quebec law (II. Quebec Law). We will then exam-
ine possible reforms or solutions that could be adopted to achieve
g reater harmonization between the federal law and the Civil Code of
Québec (Conclusion: Status Quo or More Fundamental Reform).

The first half of this study deals with English law and Canadian
law. In the first section (A. The Estate), we will begin by examining
the rights of the trustee with respect to the property that constitutes
a bankrupt’s estate. What are the trustee’s rights and powers in
relation to such property and what is their nature? To better under-
stand the scope of the rules and to give a more complete picture, we
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will then compare the rights of the trustee in bankruptcy and those
of the liquidator of a legal person.

In the second section (B. The Trustee’s Administration), we will
focus on the professional conduct of trustees. In his capacity as
administrator of the bankrupt’s property, a trustee is charged with
winding it up on the creditors’ behalf. The manner in which a
trustee operates is accordingly subject to certain rules of pro f e s-
sional conduct. It is that question that will be examined in this sec-
tion.

The second half of this study analyzes those same questions but
within the context of Quebec law. How are the rules relating to the
role of the trustee and his administration accepted and interpreted
by the Quebec courts? Part I addresses the trustee’s current status.
We will review the issues relating to the patrimony (A) and then
those pertaining to its administration (B). As we will see, the Quebec
courts have responded to those difficulties either by turning direct-
ly to the solutions of English law and Canadian law or by attempt-
ing to adapt them, with varying degrees of success, to a civil law
context. In Part II, which deals with the trustee’s future status, we
will look at whether the trustee is an assignee (A), a successor (B)
or an administrator of the property of others (C).

The conclusion examines the question of whether re f o rm is
advisable in order to facilitate harmonization between the federal
legislation and the Civil Code of Québec. Some of the pro p o s e d
changes are more or less radical given the difficulties to be avoided
or overcome. Given the concern with achieving realistic and attain-
able solutions, the authors of this study favour those that appear
to offer the highest degree of respect for those institutions histori-
cally recognized by the federal legislation.

I. English Law and Canadian Law

Our aim in this part of the study is first to analyze, in accor-
dance with English law and the law in the common law provinces,
the nature of the rights of the trustee in relation to property vested
in him as a result of a bankruptcy.
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1 It will be noted that a debtor who wishes to voluntarily declare bankruptcy (ss.
49 and 71(2) B.I.A. see infra note 4) completes Form 22. On that form, entitled
“Assignment for the General Benefit of Creditors (Natural Person)”, the debtor
states “I … hereby assign and abandon all my property to the trustee, for the
general benefit of my creditors … ”. However, such assignment does not become
e ffective until it has been filed with the official receiver (s. 49(3) B . I . A .) .
Assignment of the property then takes effect immediately under the statute itself
(s.71(2) B.I.A.).

2 1914 (U.K.), 4 & 5 Geo. V, c. 59. The English statute of 1883 already provided
for such transfer: “… [T]he property of the bankrupt shall vest in the trustee.”
See Bankruptcy Act, 1883 (U.K.), 46 & 47 Vict., c. 52, s. 54(1) [emphasis added].

3 1869 (U.K.), 32 & 33 Vict., c. 16, s. 29 [emphasis added]. 

A. The Estate

We use this expression simply to indicate that this section deals
with the rights of a trustee with respect to a bankrupt’s pro p e r t y
as opposed to those that a liquidator exercises over the property of
a legal person being wound up.

1. The Trustee’s Rights

In English law as in Canadian law, a declaration of bankrupt-
cy, whether voluntary or forced, leads to the debtor being divested
of all of his property, which is then vested in the trustee.1

Subsection 53(2) of the English Bankruptcy Act (1914) provided
as follows:

On the appointment of a trustee, the property shall forthwith pass to
and vest in the trustee …2

With the enactment of the first federal statute on bankruptcy,
a similar provision appeared in Canadian law. Section 29 of An Act
respecting Insolvency (1869) provided as follows:

… and by the effect of his appointment [ a s s i g n e e ] , the whole of the estate
and effects of the insolvent … shall vest in the said assignee …3

That has been the formula adopted by the federal legislation
thus far. Under subsection 71(2) of the current Act:
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4 Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, S.C. 1992, c. 27 [here i n a f t e r
B.I.A.] [emphasis added].

5 See J.B. Saunders, ed., Wo rds and Phrases Legally Defin e d, vol. 4, 2nd ed.
(London: Butterworths, 1970), s . v . “pass”: “Passing is not defined (in the Finance
Acts) but may be taken to mean changing hands”. See also J. Burke, ed., Jowitt’s
Dictionary of English Law, vol. 2, 2nd ed. (London: Sweet & Maxwell, 1977) s.v.
“pass”: “P a s s: In conveyancing, to pass is to transfer or to be transferre d . ”
Jowitt’s Dictionary of English Law, vol. 1, s.v. “conveyance”, indicates among
other things: “… a mode by which property is conveyed or voluntarily transferre d
from one person to another …” Black’s Law Dictionary, 5thed., s.v. “pass”: “In
the language of conveyancing, the term means to move from one person to
another; i . e. to be transferred or conveyed from one owner to another. ” It is
interesting to note that section 29 of the Canadian statute of 1869 (supra note
3) expressly provided that the property was to be transferred to the assignee in
the same manner, to the same extent and with the same exceptions as if he
had been duly appointed assignee to such insolvent under a voluntary
assignment of his estate.

6 A c c o rding to Jowitt’s Dictionary of English Law (s u p r a note 5), s.v. “vest” : “ ‘v e s t ’
is used specially to denote a transfer by or under an Act of Parliament.” Thus,
a c c o rding to that dictionary, when a debtor is declared to be in bankruptcy, “his
p roperty vests in the trustee for the time being: that is, the property is
t r a n s f e r red to the trustee in the same way as if the bankrupt had executed a
conveyance of it.”

7 Black’s Law Dictionary, supra note 5.
8 Ibid.

[A] b a n k r u p t … with his property, which shall, … forthwith pass to and
vest in the trustee …4

The English word v e s t, like the term p a s s,5 implies that the
property of the debtor’s estate is transferred to that of the trustee. 

Under the legislation itself, “vest” has the effect of immediately
transferring to the trustee all rights that the debtor has on his pro p-
erty that are subject to seizure.6

Vest. To give an immediate, fixed right of present or future enjoyment.7

Ve s t e d. … Having the character or given the rights of absolute owner-
ship.8

In his dictionary, Garner indicates that this type of transfer
takes place immediately and in full ownership for the trustee’s ben-
efit:
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9 B.A. Garn e r, A Dictionary of Modern Legal Usage, 2nd ed. (New York: Oxford
University Press, 1995). See also Wo rds and Phrases Legally Defin e d, s u p r a n o t e
5, vol. 5, s.v. “vest”.

10 L. Duncan & J.D. Honsberg e r, Bankruptcy in Canada, 3rd ed. (To ro n t o :
Canadian Legal Authors, 1961) at 253.

11 Bird v. Philpott, [1900] 1 Ch. 822, 828.
12 Ibid.; see also Re A Debtor, [1949] 1 All E.R. 510 at 512-13 (Ch. D.).

Vest. … The primary senses are these: (1) “to confer ownership of (prop-
erty) upon a person”; (2) “to invest (a person) with the full title to proper-
ty”; or (3) “to give (a person) an immediate, fixed right of present or future
enjoyment.”9 

Bankruptcy thus has the effect of transferring to the trustee all
rights that the bankrupt had over his property. That is the ration-
ale behind the idea that the bankrupt is divested of his pro p e r t y ,
which is then vested in the trustee.

That transfer of ownership arising from bankruptcy pro c e e d i n g s
obviously does not take place for the trustee’s personal benefit but
rather to enable the latter to wind up the bankrupt’s property for
the benefit of the creditors, in accordance with the legislation and
under the court’s control. Bankruptcy thus entails the creation of
a type of trust estate:

The title of a trustee is a trust title for the benefit of the creditors and
thereafter for the use of the bankrupt or others holding under him.10

As I read the Bankruptcy Act, the trustee takes all the bankrupt’s prop-
erty for an absolute estate in law, but for limited purposes, namely, for
the payment of the creditors …11

However, it should be observed that this type of “trust” is some-
what diff e rent from an ordinary “trust” within the meaning of
English law:

He as a trustee is in a better position than an ordinary trustee to the
extent pointed out in Ex parte Sheffie l d, In re Austin (1) and In re
Leadbitter (2), that is to say, the bankrupt has not the ordinary right of
a cestui que trust to intervene until the surplus has been ascertained to
exist … [the debtor] cannot trouble the trustee by taxing the bill of costs
or interfere with the administration of the estate in any way …12

The same restrictions have been recognized in American law
with respect to a trust estate vested in a trustee: 

Our trustee in bankruptcy is a trustee only in the broad sense of the term .
He is a fiduciary holding legal title to property which he is bound to
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13 J.A. MacLachlan, Handbook on the Law of Bankruptcy (St. Paul, Minn.: We s t
Publishing, 1956) at 167; see also Re A Debtor, supra note 12 at 512.

14 Re A Debtor, supra note 12 at 511.
15 B . I . A ., supra note 4, s. 37; Duncan & Honsberg e r, s u p r a note 10 at 683; see

Contra Re Chaban (1998), 4 C.B.R. (4th) 210, 220 (Sask. Q.B.).
16 Troup v. Ricardo (1865), 34 L.J. 91 at 94 (Ch.); Bird v. Philpott, supra note 11 at

829.
17 Ex parte Sheffield (1879) 10 Ch. D. 434 at 435.

administer pursuant to the terms of the bankruptcy statute. There are,
h o w e v e r, no beneficiaries which hold vested equitable interests as is
the case with ordinary trusts created by voluntary settlement. It is well
settled that a creditor’s interest in the distribution of an insolvent estate
is not a vested interest like that of a cestui que trust under a voluntary
transfer.13

During bankruptcy proceedings, administration by the trustee
takes place for the creditors’ benefit and, in principle, they alone
may intervene to control it. With respect to the bankrupt, with the
exception of fraud on the trustee’s part, it has long been consid-
e red that he could intervene only if it were established that the
bankruptcy would yield a surplus after the creditors had been
p a i d .1 4 The bankrupt’s loss of control over the administration of his
estate was considered the price he had to pay to ultimately be
released from his debts. 

A court hearing bankruptcy proceedings nowadays would like-
ly be more receptive to an application from a debtor concerning a
trustee’s administration as a result of changes made to the legisla-
tion that enable an interested party (“any other person aggrieved”)
to intervene.15

M o re o v e r, in the event that there is a surplus from the bank-
ruptcy after costs and creditors have been paid, section 144 B.I.A.
provides as follows:

The bankrupt or the legal personal representative of a deceased bank-
rupt is entitled to any surplus remaining after payment in full of his cre d-
itors …

In other words, starting at that point there is a form of result-
ing trust for the debtor’s benefit.16 However, as long as the surplus
has not been established, the bankrupt has no rights: “[h]e has
nothing more than a mere hope or expectation.”17



THE STATUS OF THE TRUSTEE IN BANKRUPTCY 67

18 J.A. MacLachlan, supra note 13 at 168.
19 Below at 89.
20 Re Ireland: Gingras v. Banque provinciale du Canada, [1962] C.S. 686; Lefaivre

v. Côté, [1976] C.A. 691.
21 R.S.C. 1985, c. W-11, as amended. This is the new title of the former Winding-

up Act. See S.C. 1996, c. 6, s. 133.
22 [emphasis added].

It was the particular nature of the trust formed by the bank-
rupt’s assets that caused an American author to conclude that, in
determining a trustee’s rights and obligations, the answers should
be sought in the bankruptcy law and in the traditions that have
developed in the practice of such law.18

F rom this brief analysis a number of conclusions emerge. When
a bankruptcy takes place by operation of the law, there is a trans-
fer (passing and vesting) of a debtor’s property to the trustee. The
trustee is called upon to wind up the property for the creditors’ ben-
e fit and thereby acquires a right of fiduciary ownership. However,
although that type of trust has a number of essential characteris-
tics of an ordinary trust, it is nonetheless slightly different.

It is not easy to translate this reality in a civil law context. It is
probably for that reason that the Quebec courts, as we will see,19

have re f e r red to a sui generis or fiduciary right of ownership held by
the trustee over the property that comprises the estate.20

2. The Rights of the Liquidator of a Legal Person

We have seen (at 63, above) that, under the English and Canadian
legislations governing bankruptcy, a declaration of bankruptcy
means that the debtor is divested of all of his property, which pass-
es to and vests in the trustee. The trustee acquires a right of own-
ership over the bankrupt’s property which he must exercise in the
creditor’s interests.

When a legal person is wound up, there is no such transfer of
ownership. Under section 33 of the Winding-up and Restructuring
Act:21

A liquidator, on his appointment, shall take into his custody or
under his control ( p rend en sa garde ou sous son contrôle) all the
p roperty, effects and choses in action to which the company is or appears
to be entitled …22
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23 Coopérants, Mutual Life Insurance Society (Liquidator of) v. D u b o i s, [1996] 1
S.C.R. 900 at para. 30, J.E. 96-901, AZ-96111053.

24 Re Oriental Inland Steam Co. (1874), 9 L.R. Ch. App. 557 at 560; see also R. R.
Pennington, Company Law, 5th ed. (London: Butterworths, 1985) at 913.

25 Partington v. Cushing, [1906] 1 E.L.R. 493 at 494-95 (N.B.S.C.).
26 L.C.B. Gower, Gower’s Principles of Modern Company Law, 5th ed. (London:

Sweet & Maxwell, 1992) at 41.
27 In a winding-up, ownership is not transferred to the liquidator by operation of

law. Ownership may be transferred on an exceptional basis only further to a
court order re n d e red under subsection 145(1) of the Insolvency Act of 1986:
see R.R. Pennington, supra note 24, at 913-14.

The effect of a winding-up order is thus diff e rent from that
which results from a declaration of bankruptcy.

Contrary to what occurs in the case of bankruptcy, the company contin-
ues to own its property, which is not transferred to the liquidator.23

Such disparity of treatment has existed in English law for a very
long time:

No doubt winding-up differs from bankruptcy in this respect, that in
bankruptcy the whole estate, both legal and beneficial, is taken out of
the bankrupt, and is vested in his trustee or assignees, whereas in a
winding-up the legal estate still remains in the company. But, in my opin-
ion, the beneficial interest is clearly taken out of the company.24

The same point of view has long been held by the Canadian
courts:

There is in reality but little analogy between a winding-up of a company
and a bankruptcy. The property of a bankrupt vests by operation of law
in his assignee; the title as well as the control is completely divested fro m
the one and vested in the other. Nothing of this kind takes place in the
case of a winding-up. The title to the company’s property remains in the
company; the control and management and disposal of it is taken from
the directors and placed in the liquidators …25

It was not long before the English Parliament exempted the
winding-up of legal persons from the parameters of bankruptcy,
which was thereby limited to natural persons.2 6 H o w e v e r, while
retaining the major distinctions that have historically existed
between the two systems,2 7 the English Parliament eventually com-
bined them under a single legislative scheme, as set out in the 1986
Insolvency Act.

In Canadian law, the legislative evolution has been slightly dif-
ferent. Early on, the Canadian legislation on bankruptcy was made
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28 An Act respecting Insolvency 1864, 27 & 28 Vict., c. 17, s. 1; see also An Act
respecting Insolvency (1869), supra note 3, s. 1.

29 An Act respecting Insolvency 1875, 38 Vict., c. 16, s. 1.
30 An Act to amend The Insolvent Act of 1875 and amending Acts, S.C. 1881, c. 27.
31 An Act respecting Insolvent Banks, Insurance Companies, Loan Companies,

Building Societies, and Trading Corporations, 1882, 45 Vict., c. 23, s. 1.
32 See An Act respecting Insolvency (1869), supra note 3, s. 29.
33 Section 33 of the Winding-up and Restructuring Act of 1985, as amended,

p rovides as follows: “A liquidator, on his appointment, shall take into his custody
or under his control all the property … to which the company is or appears to
be entitled …”[emphasis added].

34 Re Oriental Inland Steam Co., supra note 24 at 560; L. Collins, ed., Dicey and
Morris on the Conflict of Laws, vol. 2, 12th ed. (London: Sweet & Maxwell, 1993)
at 1130-31, 1163; L.C.B. Gower, s u p r a note 26 at 763; H. Anderson, “The
Treatment of Trust Assets in English Insolvency Law”, in E. Mckendrick, ed.,
C o m m e rcial Aspects of Trusts and Fiduciary Obligations ( O x f o rd: Clare n d o n
Press, 1992) at 167.

applicable not only to traders28 but also to partnerships and legal
persons.29

However, along with the legislation on bankruptcy – which was
completely abrogated from 1880 to 191930 –, a statute was enact-
ed with regard to legal persons that had become insolvent or that
had entered into liquidation.31

While debtors were divested of their estates as a result of a dec-
laration of bankruptcy,32 the Winding-up Act simply provided that
the liquidator was to “take into his custody or under his contro l ,
all the property, effects and choses in action to which the company
is or appears to be entitled …”33

Thus, at a very early stage in Canadian law, insolvent legal per-
sons could be subject to two different schemes: that of bankruptcy
(which involved divestment) and that of winding-up (which involved
a transfer to the liquidator, not of ownership of the property, but of
the authority to administer and wind up the debtor company’s pro p-
erty).

Many questions arise as to why the English and Canadian
Parliaments considered it necessary to adopt two distinct means of
transfer, depending upon whether bankruptcy or winding-up pro-
ceedings were involved. This difference in treatment has long been
noted in the legal literature and in the case law, but no one seems
to have felt the need to provide a precise explanation for it.3 4 A
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35 Unless the liquidator deems it appropriate that the company continue to
operate. 

36 Fraser & Stewart, Company Law of Canada, 6th ed. by H. Sutherland
(Scarborough, Ont.: Carswell, 1993) at 820ff.

37 R.S.C. 1985, c. C-44, s. 3(3)(b). 
38 Initially, under the legislation pertaining to federal corporations, the latter were

subject to the Winding-up Act (The Canada Joint Stock Companies Clauses Act,
S.C. 1869, c. 12, s. 44; Canada Joint Stock Companies Letters Patent Act , S.C.
1869, c. 13, s. 57; Companies Act, R.S.C. 1906, c. 79, s. 173; Companies Act,
1934, S.C. 1934, c. 33, s. 195; Canada Corporations Act, R.S.C. 1970, c. C-32,
s. 211). The rules were amended in 1975. From that point on, the federal
legislation set out a new framework (Canada Business Corporations Act, S.C.
1974-75-76, c. 33). Subsection 3(3) of that statute provides that the Winding-
up Act does not apply to corporations and section 201 of that same statute
creates a new part relating to the dissolution of a corporation but provides that
the latter does not apply to insolvent or bankrupt corporations within the

number of reasons can be suggested. Winding-up is a way of arriv-
ing at the dissolution of a legal person. It is a terminal pro c e d u re
and can be applied to both solvent and insolvent enterprises. It is
not a matter of removing ownership of its property from a legal per-
son but of transferring the powers of administration and winding-
up to a liquidator. As long as dissolution has not taken place, the
company retains its corporate status but it must in principle cease
its operations3 5 and the directors’ powers can no longer be exer-
cised.36

The same holds true for winding-up in English and Canadian
law. It should be noted, however, that the federal Winding-up and
Restructuring Act no longer applies to corporations, created under
the Canada Business Corporations Act,37 which governs the disso-
lution of such federal corporations. Section 219 of the Act provides
as follows:

If a court makes an order for liquidation of a corporation,

(a) the corporation continues in existence but shall cease to carry on
business, …

(b) the powers of the directors and shareholders cease and vest in the
liquidator, …

It should nonetheless be noted that, under subsection 208(1)
of the Act, Part XVIII “does not apply to a corporation that is an
insolvent person or a bankrupt as those terms are defined in sub-
section 2(1) of the Bankruptcy and Insolvency Act”.38
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meaning of the Bankruptcy Act. The same rules were restated in subsequent
legislation (Canada Business Corporations Act, supra note 37, ss. 3(3)(b), 208).

39 Bankruptcy and Insolvency Act, supra note 4, s. 67(1).
40 In our view, if some difficulties have already emerged in that regard, they have

been in terms of recognition by foreign courts of winding-up orders or
declarations of bankruptcy. On that question, see A. Bohémier, “La faillite
internationale” (1990) 50 R. du B. 3 at 30-31.

41 Coopérants, Mutual Life Insurance Society (Liquidator of) v. D u b o i s, s u p r a n o t e 2 3 .
42 See e.g. McCarter v. York County Loan Co. (1907), 14 O.L.R. 420.

The object of bankruptcy legislation is somewhat different from
that governing winding-up. Historically, bankruptcy has been a col-
lective enforcement procedure applied to a debtor’s property which
is subject to seizure. The purpose of bankruptcy is to pre v e n t
debtors from acting on their estates. Instead of allowing creditors to
individually and indiscriminately seize a debtor’s property, the tech-
nique of divestiture is a more effective way of proceeding. Unlike in
the case of winding-up, where all powers are vested in the liquida-
t o r, in bankruptcy a debtor may retain certain property that is
exempt from seizure and that is not part of the “property of a bank-
rupt divisible among his creditors”.39

In any event, in a scheme such as that provided for in English
law, under which a legal person is subject to a system of winding-
up while a natural person is subject instead to a system of bank-
ruptcy, the coexistence of two parallel systems is understood and
raises relatively few diffic u l t i e s .4 0 H o w e v e r, where an insolvent legal
person may be subject to winding-up proceedings as well as bank-
ruptcy proceedings, some specific problems may arise by virtue of
the rights conferred on the liquidator as opposed to those assigned
to a trustee in bankruptcy. For example, in Les Coopérants,41 the
Supreme Court ruled that an indivision agreement that entailed a
right of pre-emption had effect against the liquidator of one of the
undivided co-owners. However, without making a determ i n a t i o n
on the matter, the court seemed to suggest that the dispute could
have been settled in an entirely diff e rent manner if the insolvent
undivided co-owner had taken advantage of the Bankruptcy and
Insolvency Act by reason of the nature of the rights assigned to the
trustee in bankruptcy.42 It is obviously undesirable that the settle-
ment of legal disputes should vary depending on whether the insol-
vent legal person is subject to winding-up or to bankruptcy pro-
ceedings. Fortunately, this type of conflict no longer arises since the
Canada Business Corporations Act has exempted insolvent federal
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43 Fraser & Stewart, supra note 36 at 845; see contra the more complex position
of R.P. Pennington, supra note 24 at 910. 

44 Loose on Liquidators – The Role of a Liquidator in a Wi n d i n g - u p, 4th ed., by P.
Looose & M. Griffiths (Jordans: Bristol, 1997) at 1-5.

45 Re Oriental Inland Steam Co., supra note 24 at 559.
46 R.S.Q. c. L-4.

corporations from the application of the Winding-up and
Restructuring Act. The problem still remains, however, in the case
of provincial legal persons. Depending on the choice of proceeding,
the latter may be subject to the system of winding-up or of bank-
ruptcy.

M o re o v e r, the liquidator of a legal person is generally considere d
to be an “offic e r of the court”4 3 in the same sense as a trustee in
bankruptcy, as we shall see (see at 96, below). The liquidator’s role,
however, is somewhat ambiguous:

The liquidator is partly a trustee, partly an agent and partly an offic e r
of the company …44

One thing is certain: winding-up proceedings have the effect of
ensuring that an estate placed under a liquidator’s control becomes
trust property:

That makes the property of the company clearly trust property.45

In summary, this brief comparison of the bankruptcy system
and the winding-up system enables us to draw the following con-
clusions.

Through the application of separate statutes, English law, like
Canadian law, encompasses two separate systems for administer-
ing the property of an insolvent person: the system of bankruptcy,
which operates through the debtor’s divestment, and a system of
winding-up, which operates through a transfer of powers. If one of
those systems can be said to lend itself more readily to integration
with the civil law, it is clearly the latter.

Under section 10 of the Quebec Winding-up Act,4 6 “[t]he liq-
uidator or liquidators shall take into his or their custody, and under
his or their control, all the assets of the company …” As well, under
the new article 360 C.C.Q., in the event of liquidation of a legal per-
son or a partnership (arts. 2235 and 2266 C.C.Q.), “The liquidator
is seised of the property of the legal person and acts as an admin-
istrator of the property of others entrusted with full administration.”
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47 Bankruptcy Act, 1883, supra note 2, s. 21.
48 An Act respecting Insolvency, 1869, supra note 3, s. 31.

It can thus be seen that, if a fundamental re f o rm were to be
adopted for harmonization purposes (at 111, below), it would be
advisable for such re f o rm to draw upon the winding-up pro c e s s
rather than the bankruptcy process. However, even in that instance,
some adjustments would no doubt be necessary to ensure harmo-
nization.

B. The Trustee’s Administration

Bankruptcy leads to a bankrupt being divested of his property,
which is then vested in the trustee. Such property constitutes the
estate in bankruptcy. The trustee is asked to realize on and wind
up the property that comprises the estate and to settle the liabili-
ties.

In the performance of such duties set out by the legislation, a
trustee must act with the utmost neutrality in the interests of all
parties concerned. Through fraud, negligence or otherwise, the
trustee may commit professional misconduct or engage in acts that
are contrary to the interests of the creditors, the bankrupt or third
parties.

The English and Canadian courts have thus been led to devel-
op rules relating to the professional conduct of trustees.

Such situations have generally arisen in three ways:

a) The most common situation is that in which a creditor – or
the Board of Trade in English law47 and in earlier times in
Canadian law4 8 – was opposed to the appointment of a
trustee or demanded that a trustee be removed. 

b) Creditors in the bankruptcy took action against the trustee
to hold him responsible for his professional misconduct or
to force him to restore to the estate of the bankruptcy any
property he had diverted illegally.

c) A third party took action against the trustee to force him to
give back an amount of money he should not have received.



74 (2002) 37 R.J.T. 57

49 The Bankruptcy Act, 1919, 9 & 10 Geo. V, c. 36.
50 Re Mardon, [1896] 1 Q.B. 140; Re Shaw Co. (1923), 3 C.B.R. 198 (Sask. K.B.);

Re Beale, [1939] 1 Ch. 761; Tannis Trading Inc. v. Camco Food Services Ltd.
(Trustee of) (1988), 67 C.B.R. (N.S.) 1 (Ont. S.C.).

51 Honourable L.W. Houlden & Morawetz, The 2001 Annotated Bankruptcy and
Insolvency Act (Scarborough, Ont.: Carswell, 2001) at 40-41.

No clear trend has emerged from the case law dealing with such
matters. In some cases the courts have ord e red that a trustee be
removed or replaced for the simple reason that they considere d
there was sufficient “cause” to do so.

Canadian law, like English law, has long recognized the court’s
authority to remove a trustee.

Subsection 15(2) of the Canadian Statute of 19194 9 p ro v i d e d
that a trustee could be removed by the court “for cause”. Section
14.04 of the current Canadian statute provides likewise:

The court, on the application of any interested person, may for cause
remove a trustee …

In ruling on that question, the courts have always been careful
to ensure not only that the trustee acted impartially in fact, but that
it would not be difficult for him to do so:50

“Cause” means misconduct, fraud, dishonesty, becoming bankrupt or
otherwise incapable of acting as a trustee. Re Herman (1930), 11 C.B.R.
239 at 246. Cause is not, however, restricted to dishonest conduct: mis-
conduct short of dishonesty is sufficient: Re Bryant Isard, (1923) 4 C.B.R.
41. … “Cause” in s. 14.04 embraces also a trustee who is incapable of
acting for any reason … W h e re it would be difficult for a trustee to act
impartially and impossible for it to sue itself, a substitute trustee will be
appointed …

The trustee must not undertake a duty and put himself in a position that
is in conflict with his duty as a trustee, or act in a manner that is incon-
sistent with that duty.51

To determine whether there were sufficient grounds to remove
the trustee, the courts have referred to the duties and obligations
imposed on the trustee by law. They have held that the trustee is
required to act impartially and in the interest of others. They have
also ruled that the trustee shall avoid not only any situation of con-
flict of interest but also any situation in which such an impression
could be given.
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52 L e t t e r s t e d t v. B ro e r s (1884), 9 A.C. 371 at 386: “It must always be borne in mind
that trustees exist for the benefit of those to whom the creator of the trust has
given the trust estate.” Re Commonwealth Investors Syndicate Ltd. (1986), 61
C.B.R. (N.S.) 147 at 152 (B.C.S.C.): “It cannot be a proper discharge of the
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i n t e rest and duty that flow from that”; Ex parte Ogle (1873), 8 L.R. Ch. App.
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53 Re Condon: Ex parte James (1874), 9 L.R. Ch. App. 609 at 614: “… and the Court
regards him as its officer, and he is to hold money in his hands upon trust for
its equitable distribution among the creditors”; Re Bryant, Isard and Co. (1923),
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237. 

As justification for such an approach, the courts have referred
to the nature of the trustee’s duties, the trustee’s fiduciary respon-
sibilities,52 or his status as an officer of the court.53

Depending on the circumstances and the needs of the case, the
courts, in ruling on a trustee’s professional conduct, have occa-
sionally re f e r red to his fiduciary duties and obligations or to his sta-
tus as an officer of the court.

1. The Trustee’s Fiduciary Duties and Obligations

Reference to the trustee’s fiduciary responsibilities could prove
useful when the interested parties were creditors who would ulti-
mately benefit once the property was liquidated or even, in some
cases, the debtor himself (see at 66, above). Relying on this notion
of “trust” was less relevant when the claimants were third parties
and not party to the trust.

It should be noted that this reference to the trustee’s fiduciary
duties no longer holds the same relevance today as a result of re c e n t
legislative interventions.

Through the reforms made to legislation in 1992 and 1997, the
federal Parliament has regulated, in a fairly precise and detailed
manner, the issue of conflicts of interest (ss. 13.3 and 13.4 B.I.A.)
and has also obliged the trustee to comply with a code of ethics
( s . 13.5) found in sections 34 to 53 of the Bankruptcy and Insolvency
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54 C.R.C., c. 368. An analysis of the precise scope of those Rules does not fall under
the ambit of this study. However, failure to comply with them is clearly suffic i e n t
grounds for removing a trustee.

55 It is surprising that section 13.3 applies to “any person in relation to the estate
of a debtor”, whereas elsewhere in the statute that expression has been re p l a c e d
by “a person who has entered into a transaction with another person otherwise
than at arm’s length.” Lastly, the notion of “fid u c i a i re” (trustee) does not
automatically entail the holder of “power of attorney” provided for under the
Special Corporate Powers Act, R.S.Q. c. P-16 (now An Act respecting the Special
Powers of Legal Persons). This does not in fact raise any problems since the
person holding the “power of attorney” provided for under that statute applies
only to legal persons that are not carrying on an enterprise.

56 P.E.I. v. Bank of Nova Scotia, supra note 53 at 220.
57 Ibid.

General Rules.54 Those new provisions do not appear to have raised
any genuine difficulties from the standpoint of harm o n i z a t i o n .
Sections 13.3 and 13.4 govern specific situations,55 while Rules 34
to 53 have been drafted in entirely neutral language, with no refer-
ence to any specific concept of the common law or civil law. 

The fact remains nonetheless that the standards set out in sec-
tion 13.4 B.I.A. and Rules 34ff. are not exhaustive. For example, a
trustee who appears to be a major shareholder of a legal person that
is a creditor in the bankruptcy could be viewed to be in a situation
of conflict of interest. Such a conclusion could be reached by con-
sidering that the trustee’s fiduciary responsibilities prevent him
f rom simultaneously acting on behalf of a single creditor and all
creditors:

… he who yesterday was the man of a single creditor must today act,
and be seen to act, as the man of all creditors.56

The courts could also determine that this type of situation would
have to be avoided by virtue of his status as an officer of the court.5 7

Finally, it would still be possible to fall back on Rule 39, which
requires that trustees be honest and impartial, and Rule 44, which
provides that a trustee shall avoid “any influence, interest or rela-
tionship that impairs, or appears in the opinion of an informed per-
son to impair, their professional judgment.”

In light of the new federal legislative provisions and the fact that
Quebec courts have also characterized trustees as officers of the
court (see at 96, below), we do not believe that any intervention is
warranted for the purposes of harmonization.
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2. The Trustee as an Officer of the Court 
(officier de la Cour)

The case law and doctrine, both English5 8 and Canadian,5 9 h a v e
consistently held that a trustee in bankruptcy is an officer of the
court. As we will see, the same holds true in Quebec (at 96, below).

The specific basis for that characterization is not obvious.
Normally, an officer of the court is a person “in relation to a court,
any registrar, clerk, bailiff in the service of [the] court.”60 It is true
that trustees act in accordance with the instructions of the court,
which can always remove them. Trustees exercise quasi judicial
duties on certain matters and in some respects.

Under the Act of Parliament he performed quasi judicial duties.61

Some seem to wish to associate this capacity with the fact that
trustees act as receivers,62 a position that has always been consid-
e red to be an officer of the court, at least if the latter has been
appointed by the court.63

In fact, under subsection 16(4) B.I.A.:

The trustee shall, in relation to and for the purpose of acquiring or re t a i n-
ing possession of the property of the bankrupt, be in the same position
as if he were a receiver of the property appointed by the court …

That rationale is not entirely satisfactory. The similarity in that
p rovision between trustee and receiver relates to one clearly defin e d
purpose: taking possession of a bankrupt’s property. A trustee is
nonetheless deemed to be an officer of the court for all aspects of
his administration. In addition, a trustee may be appointed, not by
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64 An Act respecting Insolvency, 1869, supra note 3, s. 50.
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p rovided: “All persons who may practise as barristers, solicitors or advocates
in the courts exercising bankruptcy jurisdiction under this Act shall be officers
of such courts.”

67 Bankruptcy Act, 1923, 13 & 14 Geo. V, c. 31, s. 8A(2); see also Bankruptcy Act
1919, R.S.C. 1927, c. 11, s. 34(4).

68 See, for example, in Quebec: Després v. Lebel, (9 July 2001), Quebec 200-17-
002229-011 J.E. 2001-1635 (Sup. Ct.) and article 50 C.C.P. See infra, note 122
and 123.

69 Receiving order (s. 43(9) B.I.A.); assignment of property (s. 49(4) B.I.A.); in the
event that a proposal made prior to the bankruptcy falls through, the trustee

the court, but by the creditors, who adopt a resolution to that effect
(see s. 14 B.I.A.).

It should be noted that the early federal statutes on bankrupt-
cy contained a specific provision on that subject. According to sec-
tion 50 of An Act Respecting Insolvency (1869):

Every interim Assignee, Guardian and Assignee [the title of the person
performing the duties of a trustee at that time] shall be subject to the
summary jurisdiction of the Court or Judge in the same manner and to
the same extent as the ordinary officers of the Court.64

As well, paragraph 28(b) of the 1875 statute provided that “[t]he
Official Assignee shall be an officer of the court ...”65 Surprisingly,
the 1919 Bankruptcy Act no longer explicitly refers to trustees as
officers of the court.66 Moreover, 1923 saw the creation of the posi-
tion of custodian, who is able to take possession of the bankrupt’s
p roperty until a trustee is appointed. The statute provided as fol-
lows:

[S]uch custodian be deemed to be an officer of the court ...67

Despite those changes in wording, the courts had no hesitation
in continuing to view trustees as officers of the court. This attitude
can be explained by referring to the trustee’s status and duties. The
notion of “officer of the court” is fairly broad. It is sometimes used,
rightly or wrongly, to characterize the role of certain officers and
auxiliaries of justice who are not directly associated with the court,
such as lawyers and bailiffs.68

It is true that trustees are normally appointed by the court or
the official receiver.69 Furthermore, trustees act under the control
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chosen by the debtor seems to become the trustee under the law. In the case of
deemed assignment, the insolvent person is simply deemed to have made the
assignment.

70 Re Condon: Ex parte James, supra note 53.
71 P.E.I. v. Bank of Nova Scotia, supra note 53 at 220.
72 I b i d . at 220, 230; Re Confederation Treasury Services Ltd., s u p r a note 53 at 247 :

“The trustee is an impartial officer of the Court”; Re Martin (1888), 21 Q.B.D.
29 (with no determination of his specific status); Re Lamb, [1894] 2 Q.B. 805
(with no determination of his specific status).

73 Ibid.
74 Re Mansel: Ex parte Newitt (1884), 14 Q.B.D. 177 (C.A.). The court made no

determination as to the status of officer of the court.
75 Touche Ross Ltd. v. Weldwood of Canada Sales Ltd., supra note 59 at 86.

of the court, which may, at the request of any interested party,
either remove a trustee (s. 14.04 B.I.A.) or reverse a trustee’s deci-
sions (s. 37 B . I . A .). A trustee’s duties are established by law: a
trustee is an administrative official charged by the court with wind-
ing up a bankrupt’s property under the control of the court.

I am of opinion that a trustee in bankruptcy is an officer of the Court. He
has inquisitorial powers given him by the court, and the Court regards
him as its officer ...70

… he is not an agent of the creditors, but an administrative offic i a l
required by law to gather in and realize on the assets of the bankrupt.71

R e g a rdless of the rationale used, as we have seen, the courts
have had no reluctance in considering the trustee to be an officer
of the court. This characterization has no specific consequences. It
nonetheless gives the court a general framework for assessing a
trustee’s conduct. Obviously, trustees must not, through their
actions, attack the dignity of the judicial organization. A trustee’s
conduct must be impartial and neutral.72

Trustees must not act in the interests of one creditor or a group
of creditors to the detriment of the creditors as a whole.73 Nor must
they act in the interests of the debtor alone, thereby interfering with
the rights of the cre d i t o r s ,7 4 or adopt a hostile and inquisitorial atti-
tude towards a creditor or the debtor. The trustee’s role is to inform
the court in a spirit of neutrality and objectivity.75

Somewhat paradoxically, this status as officer of the court may
prevent the trustee from availing himself of certain legal rules that
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apply to ordinary legal relations. Normally, under common law, pay-
ment made as a result of a mistake of law, as opposed to a mistake
of fact, cannot be recovered:

That money paid under a mistake of law cannot be re c o v e red in an action
between litigant parties.76

H o w e v e r, if such payment was made to a trustee and there b y
unfairly enriched the bankrupt’s estate to the detriment of the per-
son who was entitled to payment, the courts would not hesitate to
compel the trustee to repay the amount. That rule was expre s s e d
in the well known Re Condon: Ex parte James.77

I am of opinion that a trustee in bankruptcy is an officer of the Court …
The Court, then, finding that he has in his hands money which in equi-
t y7 8 belongs to someone else, ought to set an example to the world
by paying it to the person really entitled to it.79

That particular rule concerning a trustee’s rights and obliga-
tions has always been followed thereafter.80

It has been determined that it would be unfair to allow a trustee
who is an officer of the court “to take full advantage of his legal
rights as such.”81

Ian F. Fletcher highlights the relevance of this rule. 

Although the rule in ex parte James may appear somewhat capricious
in its operation, and may fairly be said to employ principles of natural
justice rather than of “equity” in its formal, technical sense, there can
be no doubt that it retains its force in the present day and is capable at
times of providing a providential remedy to nullify an unjustified enrich-
ment of the bankrupt’s estate.82
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In conclusion, it will be noted that the English courts have re l i e d
on the notion of officer of the court when there was a need to do so,
as have the Canadian courts in the common law provinces. As we
will see, the Quebec courts have adopted the same attitude (at 96,
below).

It is nonetheless somewhat surprising that the courts have not
felt the need to discuss the basis for this rule, despite the changes
made to the legislation. As we have seen (at 78, above), starting in
1919, unlike with the previous statutes, the bankruptcy statute no
longer contains any provisions conferring on the trustee the status
of officer of the court.

Since the courts continued to adopt that characterization, it
might facilitate the interpreter’s task to insert wording to that effect
in the legislation itself. We will be returning to that subject.

We nonetheless note that this question does not present any
p roblems from the perspective of harmonization. The Quebec courts
have also characterized the trustee as an officer of the court or an
officer of justice, concepts that are not foreign to the system of civil
law.

II. Quebec Law

Introduction

The description of the trustee’s legal status has always been a
difficult question, particularly from a civil law perspective. This is
due to the use in the Bankruptcy and Insolvency Act83 of the notion
of trustee to refer to the person charged with liquidating a bank-
rupt’s property. There is no doubt that such a characterization, at
the time it was adopted by the federal Parliament, came from a con-
cept of common law and not of civil law.

The difficulty surrounding that question, however, is not due
solely to the notion of trustee but also to the complexity of the role
assigned to him. That role is not one-dimensional and the status
c o n f e r red on the trustee by the j u r i s p r u d e n c e [the word is used
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in this text as it is understood in a civil law system] may vary from
one case to the next depending on the issues in question.

To give only a few examples, it can thus be said that the trustee
is a re p resentative of the cre d i t o r s, an assignee of the bankrupt’s
p ro p e r t y or an o fficer of the court depending on whether the pro b-
lem concerns ordinary creditors, the bankrupt’s property or the
trustee’s administration.

F rom the point of view of bijuralism, an examination of the
trustee’s status must therefore take place in two stages. First (Part
I), it is necessary to present as clear a picture as possible of what a
trustee is in Quebec; in other words, the profile that emerges from
the decisions re n d e red by the courts that have jurisdiction in
Quebec. During this stage, those features that are most represen-
tative, that establish the trustee’s identity, need to be identifie d .
Once such a portrait has been presented, we then need to inquire
(Part II) whether there is a need to modify those features and, if
applicable, to what extent and in what way.

Part I: The Trustee’s Current Status

An overview of the jurisprudence that pertains to the trustee’s
status reveals that this question is generally based on two sets of
circumstances. 

The first are cases relating to the bankrupt’s patrimony (A). Wi t h
regard to the property forming part of such a patrimony, the courts
have been called upon to rule on the opposability of certain re a l
rights to the trustee and on the nature of the rights vested in the
latter over the bankrupt’s property. In terms of obligations, the
courts have had to clarify whether trustees are bound by obligations
that predate the debtor’s bankruptcy.

Other cases have pertained to the trustee’s administration (B).
The courts have had to set standards for assessing the quality of
such activity. 

The manner in which those cases have been decided has often
been related to an attempt to clarify the trustee’s status.
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A. The Patrimony

A bankrupt’s patrimony, that is, the set of rights and obligations
relating to his property, is the cornerstone of the Bankruptcy and
Insolvency Act. This is the necessary consequence of the funda-
mental principle of private law whereby a debtor’s property is sub-
ject to his obligations and constitutes the common pledge of his
creditors. It is therefore not surprising that a number of cases have
arisen over such patrimony with re g a rd to both the bankrupt’s
property (1) and the bankrupt’s obligations (2). It has been in con-
nection with some of those cases that the courts have had the
opportunity to clarify the trustee’s status.

1. The Bankrupt’s Assets

Pursuant to subsection 71(2) B . I . A ., when a receiving order is
made or an assignment is filed with an official receiver, a bankrupt
ceases to have any capacity to dispose of or otherwise deal with his
property. From that moment, his property passes to and is vested
in the trustee.

This rule raises difficulties when rights obtained or granted by
a bankrupt are subject under provincial law to publication require-
ments that have not been met before the bankruptcy. It must then
be determined whether such rights are eff e c t i v e against the trustee,
a determination which may have direct consequences re g a rd i n g t h e
composition of the patrimony passed on to the trustee. The most
typical examples of such situations pertain to hypothecs and right
of ownership.

a. The Hypothec

Is a hypothec granted by a debtor on one of his assets effective
against a trustee if it was not published before the constituent’s
bankruptcy? If the answer is affirmative, the creditor who is the
b e n e ficiary of the hypothec is a secured creditor under section 2
B . I . A . and may, subject to certain limitations, exercise his rights
over the hypothecated property as if the bankruptcy had not taken
place. The bankrupt’s patrimony is affected accordingly. Otherwise,
the creditor would simply be an ordinary creditor; the property in
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question would be free of the hypothec and would thus benefit the
creditors as a whole.

In two recent cases of the Quebec Court of Appeal, a hypothec
that was not published before the bankruptcy was held to be inef-
fective against the trustee.

In Bouchard v. Wilfrid Noël et Fils ltée84, Baudouin. J.A. stated:

12. A hypothec not duly published (as was the case here) may nonethe-
less produce legal consequences between the parties. However, it can-
not have effect against third parties (s. 2082, 2083 and 2130 C.C.L.C.)
– (s. 2663, 2941 C.C.Q.). In the current case, the trustee is in fact a third
party since he is defending the interests of the creditors as a whole
(Civano Construction inc: Gingras c. Crédit M.G. Inc., [1962] C.S. 45;
Poliquin v. Banque de Montréal, C.A.Q. no 200-09-000198-959, March
6, 1998). He can therefore legally raise the non-opposability to the body
of creditors of a security granted by the bankrupt when the essential
requirements for giving them effect against third parties have not been
respected (Re Giffen, [1998] 1 S.C.R. 91).85

Rousseau-Houle J.A. essentially reiterated that point of view in
Poliquin v. Banque de Montréal.86 She wrote as follows:

The Civil Code sets out a distinction between the opposability of a
hypothec against third persons and its effectiveness against debtors of
hypothecary claims. Opposability against third persons is an effect of
publication (2941 C.C.Q.), whereas, between the parties, saving all spe-
c i fic exceptions provided for by the legislator, registration such as dec-
laration of co-ownership (1062 C.C.Q.) is not necessary for the act to be
valid. 

A trustee that is the assignee of a bankrupt’s rights and property may
raise the non-opposability of a hypothecary act published after the bank-
ruptcy on the ground that it adversely affects the creditors he re p re-
sents.87

The reasoning in these two cases is the same. Recalling the dis-
tinction between the effect of agreements relating to the parties and
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their opposability to third parties, the Court of Appeal has placed
trustees in the category of third parties since their role consists in
re p resenting ordinary creditors, who are undeniably third parties
in relation to a hypothec granted by the bankrupt. To truly repre-
sent those creditors, the trustee must thus be able to invoke the
p rovisions of the provincial legislation concerning the non-oppos-
ability of a hypothec that has not been published in the same man-
ner that the creditors would have been able to do so if the bank-
ruptcy had not taken place.

b. Right of Ownership

Cases involving the right of ownership fall under two categories.
In some instances it is a matter of determining whether the right of
ownership that a third party holds over property in the bankrupt’s
possession is opposable to the trustee when opposability re q u i re-
ments for that right have not been carried out before the bankruptcy
(i .). In some cases it is necessary to establish whether it is the
trustee or the bankrupt who owns the property comprising the pat-
rimony of the bankruptcy (i i .). To answer these questions, as in
hypothecs, the courts have had to consider the trustee’s status.

i. The Opposability of the Right of Ownership

The first category of cases raises a problem which initially seems
similar to that examined earlier involving hypothecs. In this
instance as well it is a matter of determining the effects on the
trustee of a failure to publish a right, such as a right in moveables.
Unlike with hypothecs, however, these cases involve a principal re a l
right, the right of property, and not an accessory real right. If a
trustee can take advantage of the fact that a third party’s right of
ownership has not been published, this means that the latter loses
his right of ownership over the property. Said property is then con-
sidered the bankrupt’s property and can be realized on for the ben-
efit of the creditors as a whole.

A number of cases have been submitted for the courts’ atten-
tion in recent years and the scenario has always been the same.
These cases have involved instalment sales or automobile leases for
which the publication re q u i rements prescribed by provincial law
have not been carried out prior to the purchasers or the lessees
declaring bankruptcy.
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bankruptcy and registered after it had effect against the trustee on the ground
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90 Banque Royale du Canada v. Mervis, (10 July 2001), Laval 540-11-002160-002
J.E. 2001-1555 (Sup. Ct.) Appeal as of right to the C.A., AZ-50098482, [2001]
R.J.Q. 1885, reversed since: In re Mervis: Druker & Associés inc., s u p r a, note 88.

In the case of instalment sales, the trend has been to declare
that a reservation of ownership that has not been published would
be ineffective against the trustee. The main reason is the same as
that adopted by the Court of Appeal with respect to hypothecs. As
re p resentative of the creditors as a whole, a trustee is considere d
to be a third party against whom reservation of ownership, when
not published before the bankruptcy, is ineffective under articles
1745 and 1749 C.C.Q. This has emerged from three recent deci-
sions of the Quebec Superior Court.88

H o w e v e r, that solution has not been adopted unanimously.8 9 I n
another recent decision of the Superior Court of Quebec,9 0 the court
ruled that a reservation of ownership that had not been published
could be set up against the trustee. The judge relied on a re s t r i c-
tive interpretation of article 1749 C.C.Q. in rendering his decision.
In his view the legislator had clearly indicated in that article which
t h i rd persons it was intended to protect and the trustee was not
among them. Accordingly, the trustee could have no more rights
over the vehicle than the bankrupt had. It is important to specify
that the court did not deny that the trustee was a third person, but
simply considered that the latter was not a third person described
in article 1749 C.C.Q.

With re g a rd to leases that have not been published, the ten-
dency has also been, as with the reservation of the right of owner-
ship, to declare the lessor’s ownership rights ineffective against the
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trustee. The reason is also the same. As representative of the cred-
itors as a whole, the trustee is a third party against whom the
lessor’s right of ownership cannot have effect when the lease has
not been published prior to the bankruptcy in accordance with arti-
cle 1852 C.C.Q. That finding is what has emerged from three re c e n t
decisions by the Quebec Superior Court.91

That solution has not been adopted unanimously either. In
another Superior Court decision,92 the court ruled that it is not the
lessor’s title of ownership that was subject to publication under arti-
cle 1852 C.C.Q. but only his capacity as “lessor” and the rights
stemming from that quality. This literal interpretation led the court
to decide that failure to publish the lease would not confer on the
trustee more rights than those the bankrupt enjoyed with re g a rd
to the vehicle and that therefore the lessor can claim it. Here again,
the court did not question the status of the trustee as a third party,
but ruled that it was not the lessor’s right of ownership that was
subject to publication under provincial law in order to be opposable
to third parties.

The case law on this point cannot be referred to without men-
tioning Giffen.93 Although that judgment of the Supreme Court of
Canada pertains to a case that arose in British Columbia, the issue
is similar to those that have just been examined. 
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In that case, a long-term lease for a car was granted to a per-
son who subsequently declared bankruptcy. Under section 3 of the
Personal Property Security Act,9 4 that type of lease fell under the def-
inition of “security interest” and section 20(b)(i) expressly provides
that such security is ineffective against the trustee if it has not been
perfected, that is, published, prior to the bankruptcy. In this case,
the lessor failed to meet that requirement.

For Iacobucci J., the question that arises is the following:

There is one principal issue in the present appeal: can s. 20(b)(i) of the
PPSA extinguish the lessor’s right to the car in favour of the trustee’s
interest, or is the operation of s. 20(b)(i) limited by certain provisions of
the BIA?95

The court initially recognized that the bankrupt’s right to use
the car and to have possession constituted “property” which passed
to the trustee by virtue of s. 71(2) B.I.A. And it was on the basis of
that “proprietary interest in the car” that the trustee could claim the
car. He then recalled the complementarity between the federal leg-
islation and the provincial legislation, citing Gonthier J.’s comments
in Husky Oil:96

It is trite to observe that the Bankruptcy Act is contingent on the provin-
cial law of property for its operation. The Act is superimposed on those
p rovincial schemes when a debtor declares bankruptcy. As a re s u l t ,
p rovincial law necessarily affects the “bottom line”, but this is contem-
plated by the Bankruptcy Act itself.

The court ultimately reached the following conclusion: 

In accordance with s. 20(b)(i), the lessor’s unperfected security interest
is ineffective against the possessory interest acquired by the trustee in
bankruptcy. The trustee’s interest in the car takes priority over that of
the lessor; the trustee is therefore entitled to the proceeds of the car.97

That Supreme Court decision indicates the importance of
provincial law in cases in which the trustee’s interest in the bank-
rupt’s property and the interest of a third party are in conflict. While
subsection 71(2) B . I . A . p rovides that all of the bankrupt’s various



THE STATUS OF THE TRUSTEE IN BANKRUPTCY 89

i n t e rests in property are vested in the trustee, it is rather under
p rovincial law that conflicts between said interests and the inter-
ests of third parties can be settled. As noted, it was subparagraph
20(b)(i) of the Personal Property Security Act which established the
priority between the trustee’s interests and those of the lessor in the
car.

Similar cases before the Quebec courts have been decided in the
same manner. As pointed out earlier, problems of opposability
against the trustee have been resolved on the basis of provisions in
the Civil Code. While there has occasionally been controversy over
the scope of some of those provisions, there has been none con-
cerning the role they play with regard to bankruptcy. 

The manner in which a dispute of that nature is settled depends
not only on the federal legislation but also on provincial law and can
thus vary according to the provisions of the latter. In G i ff e n, the
solution would in all likelihood have been different in the absence
of subparagraph 20(b)(i) of the Personal Property Security Act. It is
likely that the rule that the trustee cannot hold more rights than
the bankrupt (“The trustee steps in the shoes of the bankrupt”) would
then have prevailed, allowing the lessor to claim the car. 

Provincial law cannot change the Bankruptcy Act but, to reiter-
ate the comments of Gonthier J., it can affect the “bottom line”. In
examining the trustee’s status, it is important to keep in mind that
reality and that duality.

ii. The Titulary of the Right of Ownership

The right of ownership has given rise to a second category of
cases. The issue here is no longer one of opposability but is related
to a more fundamental problem. It is a matter of specifying, in the
event of a bankruptcy, what becomes of the bankrupt’s right of own-
ership over the property vested in the trustee. That issue has not
always received the same answer, which attests to the difficulty the
courts have had in determining, from a civil law perspective, the
legal nature of the proceedings re f e r red to in the Bankruptcy and
Insolvency Act for winding up a bankrupt’s property. A number of
judgments will illustrate that situation.

In a case that dates back to 1976, the Quebec Court of Appeal
was called to rule upon whether a discharged bankrupt who wished
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to buy back from the trustee shares he had held prior to the bank-
ruptcy had to be considered a new share h o l d e r. That question need-
ed to be resolved because, according to the company’s letters
patent, the admission of a new shareholder required the approval
of the board. Bernier J.A. held that such approval was not neces-
sary because the bankrupt had never been completely divested of
his rights in the ownership of the company’s shares. He added as
follows: 

It is not in his personal capacity but rather in his capacity as fiduciary
re p resentative that a trustee becomes the owner of the assigned pro p-
erty, and the objects of the Bankruptcy Act are the conditions associ-
ated with his right of ownership, namely, winding-up on behalf of the
creditors.98

A bankrupt who is not completely divested of ownership of his
p roperty and a trustee who is owner in his capacity as fiduciary re p-
resentative are notions that are not surprising to a practitioner of
common law. But they sound strange to his civil law counterpart.

In a much more recent case, D roit de la famille – 3712,9 9 t h e
Quebec Court of Appeal was less equivocal. In that case involving
d i v o rce proceedings, a wife asked to be awarded ownership of the
family residence belonging to her husband as a lump sum payment
for alimony. Before a decision could be made, the plaintiff’s hus-
band declared bankruptcy and the plaintiff filed a proof of claim
with the trustee claiming the residence. The trustee rejected the
claim. The wife then obtained leave to continue the divorce pro-
ceedings and a judgment ultimately awarded her ownership of the
home. The trustee appealed the judgment.

The Court of Appeal held that the judgment was ineff e c t i v e
against the trustee. Denis J.A. commented as follows:

32. D..., as we have seen, made an assignment of his property on
November 28, 1995. The family residence he owned is part of the bank-
rupt’s property within the meaning of the Bankruptcy and Insolvency
Act (s. 2) and seisin thereof passes to and is vested in the trustee (s.
71(2)). 
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100 In a case from Ontario, the Supreme Court recognized that bankruptcy divests
the debtor of his property in favour of the trustee. In Halpenny Estate v . P a d d o n,
[1982] 1 S.C.R. 559, the court stated at page 567: “The debtor from that date
f o r w a rd (November 23, 1978) was without assets, the assets being with eff e c t
that date vested in the trustee under the Bankruptcy Act.”

33. A certificate of bankruptcy was re g i s t e red against the building on
January 10, 1996 by the trustee, who is henceforth deemed to be the
owner (ss. 74(1) and (2) Bankruptcy and Insolvency Act). 

34. The order re n d e red on July 26, 1996 by Côté J. with re g a rd to the
building in connection with the divorce judgment is accordingly ineffec-
tive against the trustee. At the time of the Côté judgment, D… was no
longer the owner of the family residence. He cannot therefore be ordered
to hand over the title for the property to his ex-wife as part of the division
of family assets.

...

47. I suggest that the appellant (the trustee) be declared to be the owner
of the family residence as of November 28, 1995 and that the last two
conclusions of the Côté judgment be declared ineffective against the lat-
ter.

As in the previous case, the outcome of the decision depended
on the interpretation of the provisions of the Bankruptcy and
Insolvency Act alone and, more specifically, subsection 71(2) B.I.A.
That time the Court of Appeal deemed the trustee to be the owner
of the property. No other concept was invoked. The trustee was not
referred to as a fiduciary representative and the court made no ref-
erence to any kind of division of ownership between the bankrupt
and the trustee.

It should be noted that subsection 71(2) B.I.A. does not specif-
ically refer to the concepts of “owner” or “right of ownership”. It
nonetheless uses language which, from a civil law perspective,
alludes to the right of ownership. Saying that the bankrupt’s prop-
erty must immediately pass to and vest in the trustee suggests to a
civil law practitioner that the trustee has become its owner. This is
all the more plausible given that subsections 74(1) and (2) B . I . A .,
also cited by the Court of Appeal, explicitly recognize that the
trustee has the right to be registered as the owner of an immovable
that belongs to the bankrupt.100
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In a Supreme Court of Canada judgment,101 Gonthier J., com-
paring certain provisions of the Winding-up Act1 0 2 and the
Bankruptcy and Insolvency Act, stated as follows:

Contrary to what occurs in the case of bankruptcy, the company contin-
ues to own its property, which is not transferred to the liquidator. Under
s. 33 of the Winding-up Act, the liquidator takes all the company’s prop-
erty, effects and choses in action “into his custody or under his control”,
whereas under s. 71(2) of the Bankruptcy and Insolvency Act, R.S.C.,
1985, c. B-3, the property of a bankrupt “shall … forthwith pass to and
vest in the trustee” and under s. 74(1) of that statute a receiving order
or assignment may be registered by or on behalf of the trustee in respect
of any real property that the bankrupt owns.103

T h i s opinion is entirely consistent with the decision of the Court
of Appeal in D roit de la famille – 3712 and is based on the same
foundations.

While the courts generally consider the trustee to be an owner,
t h e re is a lack of unanimity on that point. Having to rule on whether
re t rocession of a right in an action for damages by a trustee to a dis-
charged bankrupt constitutes a sale of litigious rights, Guibault J.
of the Superior Court of Quebec stated as follows:

As a result of the bankruptcy, all of the bankrupt’s property passes to
and is vested in the trustee, who disposes of it for the benefit of the cre d-
itors, as provided by the B.I.A.

To that end, the trustee takes possession of the bankrupt’s assets
regardless of where they are and acts in relation to them as a receiver
appointed by the court (subsection 16(4) B.I.A.). 

Accordingly, having possession and seisin of the property belonging to
the debtor, he may, as provided by section 30, sell it, lease it or carry on
the business, bring, institute or defend legal action or compromise and
settle otherwise, for the benefit of the creditors. 

For his part, the bankrupt debtor nonetheless does not lose ownership
of the property. The fact that a trustee takes possession and has seisin
of the assets does not mean that a transfer of ownership has taken place.
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105 In a previous decision on the same question, the Superior Court, relying on
subsection 71(2) B.I.A., ruled that the rights the bankrupt held on a claim were
vested in the trustee and no longer belonged to the bankrupt. See Pontefract Inc.
(Syndic de), AZ-97026100, B.E. 97BE-238.

...

Ownership never having been transferred to the trustee, in the circum-
stances a sale cannot be considered to take place between the trustee
and the debtor.

...

With re g a rd to the debtor’s property, the trustee there f o re acts simply
as an intermediary to ensure an orderly winding-up in the cre d i t o r s ’
interest.104

Although this type of analysis is interesting from a civil law per-
spective, there is cause to question its basis. In any discussion
regarding the nature of the vesting of property in the trustee, sub-
section 71(2) B.I.A. must be invoked. In the present case the court
did not refer to that subsection and did not indicate on which pro-
vision of the law it relied in stating that the bankrupt remained the
owner of the property. No decisions were cited in support of that
conclusion and the jurisprudence recognizing that the trustee is the
owner of the bankrupt’s property was not mentioned. Accordingly,
that decision is not representative of the jurisprudence on the mat-
ter.105

There is ample reason to be dissatisfied with the jurisprudence
that has interpreted the Bankruptcy and Insolvency Act as entail-
ing the transfer of ownership of a bankrupt’s property to the trustee.
H o w e v e r, before criticizing it, one must determine whether other
solutions that are compatible with the provisions of the B . I . A . a re
available to judges, whose role is to interpret the law and not to alter
it. Before embarking on this task there remains one more important
question to be examined, that of the trustee’s status in relation to
the bankrupt’s obligations.
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2. The Bankrupt’s Obligations 

While cases involving the property of bankrupts have served as
opportunities for the courts to define the status of the trustee, the
same holds true for cases involving the bankrupt’s obligations.
Those two questions are in fact strongly interrelated by virtue of the
connection between a bankrupt’s rights and obligations within his
patrimony. Since the trustee is considered to be the assignee of the
bankrupt’s property, it is logical to question his responsibility for
the latter’s obligations.

To determine whether the trustee is bound by the bankrupt’s
obligations, turning to the B . I . A . is an obvious first step. Under that
statute, the trustee is re q u i red to recognize the existence of all of
the bankrupt’s debts that have been established. Since the trustee’s
role is to realize the bankrupt’s assets in order to pay such debts,
this is reasonable. However, the legislation does not indicate that
he is the “assignee” or “debtor” of those obligations and there are no
p rovisions on that subject similar to those of subsection 71(2) B . I . A .
with regard to a bankrupt’s property.

This does not present any controversy in the case of obligations
to pay an amount of money since such claims are paid rateably.106

It is when the bankrupt is bound by a duty of specific performance
that the question becomes more difficult. Can the trustee be
required to fulfil that type of obligations?

One author discussed that question some fifteen years ago.107

He asked  whether a trustee is required to perform an obligation to
do, such as a promise of sale, entered into by a bankrupt prior to a
bankruptcy. Noting that the jurisprudence was unclear, if not con-
tradictory, he gave pre f e rence to a decision of the Court of
A p p e a l ,1 0 8 which had ruled that there was nothing in the B . I . A . t h a t
required a trustee to assume an obligation to do or any other obli-
gation by onerous title that the bankrupt had undertaken to fulfil
prior to the bankruptcy. The reasons are as follows.
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position by stating that the trustee is free to sell shares belonging to the
bankrupt for a price he deems appropriate but that such a sale can take place
only in accordance with the terms and conditions set out in the share h o l d e r
agreement. In the present case, the agreement provided that the shareholder,
the bankrupt, could not sell his shares in the company as long as he was
indebted to it. The decision was appealed. See Montreal Fast Print Ltd. (Syndic
d e ), (22 January 2001), Montreal 500-11-014011-007 J.E. 2001-327 (C.S.), AZ-
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The latter approach is preferable in our view; there are no authorities that
would justify treating a creditor of an amount of money differently from
a creditor of an obligation to do. Forcing the trustee to specifically fulfill
such an obligation would give pre f e rence to the creditor of that obliga-
tion. As has already been written, this would be equivalent to paying this
creditor’s claim at 100 cents on the dollar, and the claim would be sat-
i s fied in full. Allowing an ordinary creditor to obtain specific execution
against the trustee would thus be contrary to the principle that claims
established in bankruptcy must be settled pari passu.109

That viewpoint is echoed in the recent jurisprudence. In a case
of the Quebec Court of Appeal,1 1 0 the court expressed its agre e m e n t
with the conclusions and the reasons of the first judge and more
p a r t i c u l a r l y with the following comments re g a rding a promise of
sale made by the bankrupt: 

With great respect for the contrary view, I am of the opinion that nothing
in the Bankruptcy Act obliges the trustee to assume such an obligation. 

...

I agree with what is described in Bakermaster as the overriding princi-
ple in issues of this kind, namely that the trustee and the court must pro-
tect the assets of the estate for the benefit of the unsecured creditors. Not
only is this so when in closing the transaction, the trustee will incur a
substantial deficit but even more so when the rights of the petitioner are
purely personal ... 

In taking into consideration the trustee’s duty to preserve the
interests of ordinary creditors, the court concluded that he was not
bound by an obligation to do taken on by the bankrupt.111
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In C o o p é r a n t s, re f e r red to earlier (at 92, above), the Supre m e
court had to rule on whether an indivision agreement entailing a
right of pre-emption was opposable to the liquidator of one of the
undivided co-owners acting pursuant to the Winding-up Act. As
Gonthier J. explained, in order to render his decision, it was nec-
essary to clearly establish and identify the liquidator’s legal status.
This lead to a comparison of a liquidator’s status with that of a
trustee in bankruptcy and to invoking the major diff e rences that
exist between those two roles. It is useful to quote him:

Contrary to what occurs in the case of bankruptcy, the company contin-
ues to own its property, which is not transferred to the liquidator. Under
s.33 of the Winding-up Act, the liquidator takes all the company’s prop-
erty, effects and choses in action “into his custody or under his control”,
whereas under s. 71(2) of the Bankruptcy and Insolvency Act, R.S.C.,
1985, c. B-3, the property of a bankrupt “shall … forthwith pass to and
vest in the trustee” ...112

Gonthier J.’s main point in making that comparison was that
the liquidator takes the place of the directors of the company, which
retains ownership of its property, whereas the trustee is a third
party in relation to the bankrupt, who is deprived of the ownership
of his property. In light of that comparison the judge stated at para-
graph 34:

From the perspective of the legal winding-up scheme, therefore, the liq-
uidator is an officer of the court whose function it is to close up the com-
pany’s business and distribute its assets to its creditors. The liquidator
is not a third party in relation to the insolvent company, but is the per-
son designated by the court to act in place of the directors of the com-
pany being wound up. Accordingly, the appellant’s interest in the immov-
ables (an interest created purely by agreement in this case) need not be
re g i s t e red to be set up against the liquidator, because the liquidator is
acting for the debtor.

B. Administration of the Patrimony: The Trustee as an
Officer of the Court 

Our objective here is to review the rules that generally govern a
trustee’s professional conduct. That question has been analyzed in
English law and in Canadian law in a previous section (at 73ff . ,
above).
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It is apparent from the outset that the jurisprudence in Quebec
has adopted solutions identical to those of the courts of the other
p rovinces and of English law. In judging a trustee’s pro f e s s i o n a l
conduct, Quebec courts have almost never referred to the trustee’s
fiduciary duties. However, they have not hesitated to suggest that
the trustee is an officer of the court. Without going into detail, they
have used that notion as a point of reference in ruling on requests
to have a trustee removed and other submissions relating to a
trustee’s conduct.

For example, it has been ruled that there were suffic i e n t
grounds for removal when a trustee breached his duties as an offi-
cer of the court by being overly lax or by wilfully failing to adequately
inform the court.113 As well, the courts did not hesitate to reduce
the fees of a trustee who, as an auxiliary and officer of justice, must
always act in an honest fashion:

The issue here is how the administration of the bankruptcy actually
appears and the trust the public must have in the administration of the
law and in officers of justice, such as the trustee.114

In his capacity as an officer of the court, a trustee must perf o rm
his duties in an equitable and prudent manner.115 As an officer of
justice, the trustee takes possession of all of the bankrupt’s prop-
erty. He has a personal responsibility to administer it properly and
a duty to dispose of the property for its greatest value and in the
creditors’ interest.116

Like the English courts and those of the other provinces, Quebec
courts have come to that conclusion largely on the basis of the
nature of the trustee’s duties and his relationship with the court:

This court must have control of the administration through the trustee,
an officer of justice who is acting under the tutorship and the instructions
of the court.117
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118 See e.g. Re Marché Central Métropolitain Inc., (29 January 1999), Montreal 500-
11-005-236-969 C.S. at 8 of the judgment, B.E. 99BE-937 (C.S.); 3 0 8 7 - 6 3 4 7
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to the C.A.; Re Roy (1963), 4 C.B.R. (N.S.) 275 (Sup. Ct.).

119 Guthrie J. deemed the trustee to be an officer of justice within the meaning of
that provision in Constantineau (Syndic de), (11 November 1998), Montreal 500-
11-007743-970 J.E. 99-17 (Sup. Ct.). In the English version of article 50 C.C.P. ,
the expression appears as “officer of justice”.

Without an exhaustive analysis of the jurisprudence being con-
ducted, it is clear that the Quebec courts have relied on the notion
of officer of the court as a framework for assessing the profession-
al conduct of trustees. Trustees must not offend the dignity of the
administration of justice: they must cooperate with the court and
conduct themselves with complete honesty and their behaviour
must exhibit impartiality and objectivity.118

It seems important to point out that this characterization by the
Quebec courts of the trustee’s status as an officer of the court does
not, in our view, present any problems from the standpoint of har-
monization. The difficulties that arise are largely in the areas of
legislation and terminology.

The interpreter’s task would clearly be made easier by a provi-
sion expressly conferring such status on the trustee. As we have
seen (at 78, above), the federal legislation has already done so, but
the particular wording was later eliminated. Without having to
analyse the reasons for those changes, we can nonetheless under-
stand why the federal Parliament has adopted such a legislative pol-
icy. The federal legislation did not state that the trustee is an offi-
cer of the court but rather that he will be so (“shall”, 1875 statute,
see at 78, above) or that he was subject to the court’s jurisdiction
as if he were an ordinary officer of the court. Given that jurisdic-
tion over bankruptcy has been granted to a court (s. 183 B.I.A.) the
o rganization of which falls under provincial authority, it might be
wise for the federal Parliament to refer the matter to the provincial
legislation.

In any event, the notion of “officer of the court” is not foreign to
the civil law system. Article 50 of the Code of Civil Pro c e d u re ( C . C . P. )
refers to an “o fficier de justice” ,1 1 9 while article 232 of the Code uses
the term “officier judiciaire” (“court officer”). Articles 1783 and 2990
C.C.Q. refer to officers of justice.
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When the Quebec courts have deemed the trustee to be an offi-
cer of the court, they have generally used the expression “o ffic i e r
de justice” ,1 2 0 and sometimes “o fficier de la cour”1 2 1 or even occa-
sionally “auxiliaire de justice”.122

In French legal vocabulary, the expression “o fficier de la cour”
is very rarely used. There is, rather, a preference for the terms “offi-
cier de justice” – referring to someone who performs a duty directly
related to the administration of justice – and “auxiliaire de justice”
– someone who contributes to the latter while remaining at arm ’ s
length.123

Part II: The Trustee’s Future Status

Our review of Quebec jurisprudence with re g a rd to the status
of the trustee has revealed a number of characteristics of that role.

Regarding whether bankruptcy entails a transfer of ownership
of the bankrupt’s property to the trustee, the answer is yes. As to
whether the trustee is bound by the bankrupt’s obligations, the
answer is no. When the question of opposability of rights has been
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at issue, the trustee has generally been considered to be a re p re-
sentative of the creditors and as such a third party. When the mat-
ter of a trustee’s administration arises, he is considered to be an
officer of the court.

Is such a portrait compatible with the civil law tradition? That
is the first question that must be answered. If the answer is affir-
mative, there is no need to proceed any farther in our examination.
If the answer is negative, we must then ask whether it is possible
in a context of harmonization to rectify the situation. 

Considered separately, the various types of status conferred on
trustees by the jurisprudence do not present a problem in terms of
civil law. They all touch on familiar concepts. The concepts of
“owner”, “third party”, “re p resentative” and “officer of the court” are
used in Quebec legislation and are known to civil law practition-
ers. It is the amalgamation of those types of status that raises dif-
ficulties. While complying with the Bankruptcy and Insolvency Act,
that is, without going against its provisions or the legislator’s intent,
is it possible to find in civil law a role that possesses such traits?

A. Is the Trustee an Assignee? 

The term “assignee” is often used to characterize the trustee.
The case that best illustrates this is Civano Construction Inc.:
Gingras v. Crédit MG Inc., in which the court stated as follows:

The trustee is not the bankrupt’s successor but his assignee. Bankruptcy
is in fact a voluntary or forced assignment of a universality of property
… made by an insolvent debtor for the benefit of his creditors in the
hands of a fiduciary representative, an assignee, the trustee.124

What is the meaning of this word in civil law? It is used mainly
in the Civil Code of Québec to identify a party to whom a claim is
assigned.125 This is not the only manner in which it is used, how-
ever, and we also find it employed in relation to instalment sales126

and to insurance.1 2 7 Jurists use it extensively in drafting agre e-
ments in re f e rence to a person to whom an assignment is made,
regardless of the nature or the purpose of the assignment. 
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128 M. Cantin Cumyn, L’administration du bien d’autrui (Cowansville, Qc.: Yv o n
Blais, 2000) at para. 133.

The word “assignee” can therefore apply to many persons who
hold various rights and who have only one element in common, that
of being the beneficiaries of an assignment. That expression does
not apply to any single institution and serves to qualify persons who
are subject to different legal regimes. 

The fact that the trustee is referred to as an “assignee” accord-
ingly does not confer any special status to him. Such a characteri-
zation is made because the trustee is the beneficiary of an assign-
ment arising out of the provisions of subsection 71(2) B . I . A . It is only
when the nature of the rights that such assignment confers on the
trustee are specified that the trustee’s status becomes more clear-
ly defined. That is what the courts do when they state that the
trustee is the owner of the bankrupt’s property. However, saying
that the trustee is an “assignee-owner” is an overstatement and an
understatement. 

An overstatement, because if a trustee were to fully exercise the
prerogatives of an owner with regard to the property transferred to
him, he would be exceeding the powers that the B.I.A. grants to him.
From a civil law perspective, it is neither necessary nor usual to be
the assignee-owner of property to ensure that it is realised on the
c reditors’ behalf. As one author so aptly wrote, considering the
trustee to be an assignee is whimsical and excessive solution.128

An understatement, because characterizing the trustee as an
assignee-owner overlooks one important facet of the trustee’s role.
Such a description fails to take into account the trustee’s function,
which is to proceed with the liquidation on the creditors’ behalf. In
using this term, we attach greater importance to the process used
by the Bankruptcy and Insolvency Act to confer rights on the trustee,
namely the vesting of the property, than to the role of the trustee,
which is to wind up the property. The concept of “assignee” or
“assignee-owner” is accordingly not entirely appropriate to express
the complexity of the trustee’s functions.

That having been said, we cannot blame the Quebec courts for
using it. The latter’s role is to interpret the law and, as we have
already indicated, the wording of subsection 71(2) B.I.A. leads the
interpreter directly to the right of ownership. That subsection uses
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the concept of “vesting” to explain the consequences of bankruptcy
on the debtor’s property. In stipulating that the bankrupt’s proper-
ty “shall … forthwith pass to and vest in the trustee” (“doivent […]
immédiatement passer et être dévolus au syndic”), Parliament uses
language which, in civil law, is primarily associated with a transfer
of the right of ownership. It is the concept of “vesting” that express-
es, in the Civil Code of Québec, the transfer through succession of
the property of a deceased129 and such transfer is one of the main
methods through which right of ownership is acquire d .1 3 0 It is
therefore not surprising that the courts have deemed the trustee to
be the owner. However, they have not done so with the intention of
providing a general definition of the trustee’s status, but simply in
response to cases concerning bankrupts’ property.

For the courts in the common law provinces, the B a n k r u p t c y
and Insolvency Act has been interpreted in accordance with a legal
system in which, contrary to civil law, the divisibility of the right of
ownership is acknowledged and is effected on the basis of the
notions of “legal title” and “beneficial ownership”. As a result of the
application of the concept of trust, it is easier to understand in such
a system how the trustee could be deemed to be the owner.

B. Is the Trustee a Successor?

The term “successor” is less widely used than the term
“assignee” in referring to the trustee, but it is found occasionally.
The following extract from a Supreme Court judgment is an exam-
ple of this:

Subject to this, the trustee has no higher rights than the bankrupt and
he takes the property of the bankrupt merely as a successor in interest
and not as an innocent purchaser for value without notice.131

Although that case involved an appeal from a decision that orig-
inated in Manitoba, the judge’s comments stem from a commonly
accepted premise in bankruptcy matters, in Quebec jurisprudence
as well, that the trustee can have no more rights than does the
bankrupt. From that perspective, it seems logical to characterize the
trustee as a “successor”. Is such a description appropriate?
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134 That rule is subject to exception only when the obligation is intuitu personae in
nature. See article 1441 C.C.Q.

It could first be pointed out that “successor” and “assignee” are
w o rds that have a degree of affinity. They are both based on the idea
of continuity and the assignee and the successor can be assumed
to be the parties ensuring such continuity. The French term “suc-
c e s s e u r” [“successor”] is synonymous with “ayant cause” [also “suc-
c e s s o r ” ] ,1 3 2 the latter term encompassing universal successors, suc-
cessors by general title and by particular title. A universal succes-
sor is a successor to whom a person’s rights and obligations have
been transferred. He continues the legal personality of his pre d e-
c e s s o r. A successor by particular title receives only a specifie d
object. He does not continue his legal personality and is not bound
by his predecessor’s obligations.133

When a trustee is said to be a bankrupt’s successor, he is viewed
as a universal successor. The aspect by which the trustee is most
like the universal successor is the fact that all of the bankrupt’s
property is vested in him. Like the universal successor, the trustee
receives the property in its entirety, which is never the case with a
successor by particular title. In that respect, there f o re, he is like the
universal successor. The difference is that, unlike the latter, he is
not bound by the bankrupt’s obligations. He clearly has the duty
to liquidate the property vested in him in order to pay the bank-
rupt’s debts, but he is not bound by the latter’s obligations. The uni-
versal successor is bound by his predecessor’s obligations and can
be compelled to fulfill them, even when there is an obligation to do,
as in the case of a promise of sale.134

F u r t h e rm o re, the trustee, in contrast with the universal s u c-
cessor, does not continue the bankrupt’s legal personality. In many
c i rcumstances the jurisprudence considers the trustee to be a third
party in relation to the bankrupt because he represents the credi-
tors. He must there f o re be able to invoke all of the grounds that
the creditors could have raised. This is fundamentally incompatible
with the status of the successor by universal title, who, as the suc-
cessor of his predecessor, can never be considered a third party in
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relation to him. The trustee is sometimes said to be the debtor’s suc-
cessor, but this is intended mainly to refer to a chronological suc-
cession and not a succession in the legal personality.135 Although
the trustee has a number of characteristics in common with the
successor by universal title, he is not really one and the term “suc-
cessor” is not appropriate here. Such status cannot be conferred on
him.

C. Is the Trustee an Administrator of the Property of
Others?

It is impossible to avoid the question of whether the trustee is
an administrator of the property of others, especially since the intro-
duction of rules relating to this topic136 in the Civil Code of 1994.
In a work dedicated to that subject, the writer addresses that ques-
tion:

From a civil law perspective, the trustee does not acquire the bankrupt’s
rights simply by virtue of the fact that he has been given the authority
to liquidate them. Attributing the capacity of assignee is an whimsical
and excessive solution. The granting of powers over the bankrupt’s pro p-
erty confers on the trustee sufficient authority for liquidating and dis-
tributing the proceeds to the creditors. When the legislation on bank-
ruptcy entails the application of private law in Quebec, the trustee can
receive only one designation, that of administrator of the property of oth-
ers. In civil law, the legal title recognised by common law corresponds,
not with the capacity of owner or fiduciary re p resentative, but of the
recipient of power over the property or of administrator of the pro p e r t y
of others. Although deprived of the capacity to exercise it, the bankrupt
retains title until the property is sold by the trustee. In that case it is a
matter of specific powers that the trustee exercises on his behalf.137

The scope of those remarks must not be misunderstood. The
writer is not referring to the trustee’s current status but to that
which should be conferred on trustees if we wish to harmonize the
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Bankruptcy and Insolvency Act with Quebec civil law. This becomes
apparent from a comment made in relation to the above remarks.

To make the legislation on bankruptcy consistent with private law in
Quebec, the fundamental notions on which it is based would need to be
called into question.138

It must therefore be understood that, in the author’s eyes, the
trustee cannot be deemed to be the administrator of the pro p e r t y
of others in the current context without substantial amendments to
the federal legislation. Before examining such a solution it is impor-
tant to ascertain the accuracy of that assessment by ensuring that
at this point the trustee cannot be characterized as the adminis-
trator of the property of others.

In the Title on Administration of the property of others, the law
makers endeavoured to consolidate the rules previously dispersed
t h roughout the Civil Code of Lower Canada or in other legislation
applicable to all those who administer property that does not belong
to them, as indicated by the Minister of Justice in his commentary
on those new provisions.139 He added that the rules applied only to
persons who become administrators under the law or a juridical act
and where there is no indication of any other form of administra-
tion.

The minister’s commentaries are a fairly accurate reflection of
the provisions of article 1299 C.C.Q., which provides that:

Any person who is charged with the administration of property or a pat-
rimony that is not his own assumes the office of administrator of the
property of others. The rules of this Title apply to every administration
unless another form of administration applies under the law or the con-
stituting act, or due to circumstances. 

The legislator was not content to simply set out this general rule
but went on to identify, in a non-exhaustive manner, persons to
whom this system would apply. When a list1 4 0 of such persons is
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drawn up, it is easier to establish the characteristics of the admin-
istrator of the property of others.

The first thing that is observed in identifying administrators of
the property of others as set out in the Civil Code of Québec is the
diversity of ways in which they are designated. 

First, there are those who are specifically characterized or rec-
ognized as administrators of the property of others: the tutor of a
minor (208 C.C.Q.), the provisional administrator of the pro p e r t y
of a minor (253 C.C.Q.), the liquidator of a legal person (360 C.C.Q.),
a successor before the designation of a liquidator (644 C.C.Q.), a
person designated to administer a succession (753, 760 C.C.Q.), the
liquidator of a succession (802 C.C.Q.), the manager of an undivid-
ed property (1029 C.C.Q.), the manager of a property held in co-
ownership (1085 C.C.Q.), a trustee (1278 C.C.Q.), the liquidator of
a partnership (2266 C.C.Q.) and a hypothecary creditor who holds
the right to take possession of the property (2773 C.C.Q.).

Then there are those who, without being expressly re f e r red to
as administrators of the property of others, are indirectly consid-
e red as such because the legislator, by re f e rence, has made them
subject to a legal framework that applies to persons who are specif-
ically designated as administrators of the property of others. Such
persons are tutors to absentees (87 C.C.Q.) and persons who
administer property given or bequeathed to a minor (210 C.C.Q.).

There are also those who, while not referred to either directly or
i n d i rectly as administrators of the property of others, have been
assigned one of the forms of administration particular to such an
administrator, namely, simple or full administration. They include
the Public Curator (262 C.C.Q.), a person administering the prop-
erty of a person of full age on a provisional basis (274 C.C.Q.), the
curator of the property of a person of full age (282 C.C.Q.), a tutor
administering the property of a person of full age (286 C.C.Q.) and
a hypothecary creditor who has obtained surrender (2768 C.C.Q.)
of the property.

Finally, there are those who, by reference to the rules govern-
ing the administration of the property of others, have been re c o g-
nized as having certain powers or obligations of an administrator
of the property of others: the usufructuary (1142 C.C.Q.), the
sequestrator (1145, 2308 C.C.Q.), the institute in a substitution
(1224 C.C.Q.), the manager of the business of another (1484
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C.C.Q.), general partners (2238 C.C.Q.) and special partners (2245
C.C.Q.).

On the basis of that list, and without taking the analysis too far,
certain conclusions can be drawn. It must first be noted that the
legislator has turned to the provisions governing the administration
of the property of others for different purposes. He has done so pri-
marily to render persons subject to that legal framework and thus
“administrators of the property of others”. Such is the case for all
persons who belong to the first three categories indicated above. The
legislator has also used them to grant powers to or impose obliga-
tions on persons not deemed to be “administrators of the property
of others.” The persons included in the fourth category are an exam-
ple of this. Those provisions can therefore serve as either a supple-
tive system of rules or a system of reference. 

M o re o v e r, it is clear that an administrator of the property of oth-
ers is, by definition, a person who administers a patrimony that is
not his own. This is evident not only from the wording of article 1299
C.C.Q., but also from a cursory examination of the persons listed
in the first three categories re f e r red to above. In some instances,
an “administrator” may also be an “owner”, as in the case of an heir
who is designated as liquidator of the succession. But that is entire-
ly dependent on the circumstances and there is no cause-and-eff e c t
relationship between the two roles. From a civil law perspective, it
is not necessary for an administrator to acquire the subject’s rights
over his property in order to be granted the powers arising from sim-
ple or full administration of it.

Finally, it can be seen that the concept of administrator of the
p roperty of others applies to persons who hold diff e rent powers,
without this being due only to the distinction between simple and
full administration. The liquidator of a succession and the tutor, for
example, do not have the same powers over the property being
administered. The powers particular to them under the rules gov-
e rning succession or tutorship are complemented by those that
derive from the rules governing the administration of the property
of others. There is there f o re coexistence of particular powers and
of common powers provided that the administrator in question
belongs to the family of “administrators of the property of others”.
If another system of administration applies, such coexistence can-
not occur unless the legislation declares so. That is what occurred
with re g a rd to persons included in the fourth category re f e r red to
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earlier. They are not administrators of the property of others and,
in principle, the rules set out in the Title on Administration of the
p roperty of others do not apply to them. Some of these rules can
apply only when there are derogations to this principle.

The comments made above clearly show that the trustee cannot
currently be recognized in the civil law tradition as an “administra-
tor of the property of others.” 

By definition, an administrator of the property of others admin-
isters a patrimony that is not his own.1 4 1 Civil law organizes that
type of administration on the basis of the notion of juridical power
and not on the concept of rights.1 4 2 The administrator thus exer-
cises powers over the property and not a right. It is not necessary
to confer ownership of the property to enable him to act.

In this context, it does not seem possible to assert that the
trustee is an administrator of the property of others. In similar fash-
ion to the common law tradition, the Bankruptcy and Insolvency Act
organizes the administration of a bankrupt’s property on the basis
of the notion of right. Ownership of the bankrupt’s property is vest-
ed in the trustee,143 who bases the legitimacy of his administration
on that right. The farthest we can go towards a characterization of
the trustee as an administrator of the property of others is to state
that the role of trustee appears to be the functional equivalent of
that of administrator of the property of others1 4 4 in civil law.
H o w e v e r, that does not make of him a true “administrator of the
property of others”.

A c c o rdingly, we cannot, other than for the purposes of func-
tional equivalence, confer on the trustee a title which in civil law
belongs to the family of administrators of the property of others. For
example, we cannot refer to the trustee as a “fid u c i a i re” [“trustee”
in the English version of the Civil Code]. Since the 1994 Civil Code
reform, a “fiduciaire” has been an administrator of the property of
others145 who, unlike the “syndic” [“trustee” in the B.I.A.], holds no
real right over the property of the trust patrimony.146 While it was
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147 Lefaivre v. Côté, supra note 20 at 692.
148 Civano Construction Inc.: Gingras v. Crédit MG Inc., supra note 124 at 145.

possible in the past because of the vague and disputed conception
of the “fid u c i a i re” in civil law to occasionally characterize the trustee
as an owner-trustee147 or assignee-trustee148, those days are over.

Even if one where to admit for the purposes of discussion that
the trustee is an administrator of the property of others, there
appears to be another obstacle that would rule out applying the
rules of the Title on Administration of the property of others. Under
article 1299 C.C.Q., those rules apply except when another form of
administration applies according to the law or to the constituting
act, or due to circumstances. The Bankruptcy and Insolvency Act
does in fact organize another form of administration. It is difficult if
not impossible to deny that fact. That statute contains numero u s
p rovisions that specify the nature of the trustee’s administration.
The legal framework is clearly laid out and it leaves few questions
unanswered. While it is not perfect, it can certainly be said that it
is sufficiently developed to be considered another form of adminis-
tration. In such circumstances, the rules pertaining to the admin-
istration of the property of others do not serve as suppletive law.

Conclusion: Status Quo or More Fundamental
Reform

Our analysis of the status of the trustee has highlighted two fun-
damental questions that are problematic in terms of the harm o-
nization between the federal legislation and the Civil Code of Québec.

The first question pertains to the professional conduct of
trustees. In English and Canadian law, the courts have analyzed
the trustee’s duties and obligations on the basis of two principal
notions. They have referred either to the trustee’s fiduciary duties
and obligations, or, more generally, to the fact that the trustee must
be considered an officer of the court. Quebec courts, for their part,
have relied almost exclusively on the notion of officer of justice.

In our view, this question does not present any problems in
terms of harmonization. The concepts of “officer of the court”, “offi-
cer of justice” and “judicial officer” enjoy equivalent recognition in
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the system of civil law and in that of English law and their mean-
ings are more or less the same. For greater clarity, it could obviously
be desirable for a legislative enactment to explicitly provide that
the trustee is to be considered an officer of justice. However, it does
not follow that such an enactment must necessarily be included in
the federal legislation. Jurisdiction over bankruptcy and insolven-
cy is within the purview of a court whose organisation and opera-
tion fall under provincial authority. The Quebec Code of Civil
Procedure already contains a number of rules regarding the “officer
of justice”. That concept is not defined anywhere as such and yet
Quebec jurisprudence has had no difficulty in considering that it
could refer to a lawyer, a bailiff or even a trustee [“syndic”]. It is for
that reason that we feel the matter has already been settled in the
jurisprudence and does not pose any harmonization problems.

One other aspect relative to the professional conduct of trustees
that warrants attention is the matter of conflict of interest and deon-
tology. The federal legislation now contains rules on that subject (ss.
13.3, 13.4, 13.5 B.I.A. and ss. 34 to 53 of the Rules). Those enact-
ments do not raise harmonization problems either. Sections 13.3 to
13.5 B.I.A. do not set out any general standards and apply only to
specific situations. Rules 34 to 53 have been drafted using neutral
language that applies equally well to the systems of common law
and civil law.

The only difficulties that could arise are related to conflicts of
i n t e rest. Sections 13.3 to 13.5 B . I . A . a d d ress only a part of that
question. It is possible to think of cases not covered by those sec-
tions that could warrant a trustee’s removal by a court on the
ground that the trustee is in a situation of conflict of interest. It is
only in such a context that it would be required to determine under
which legal institution the conflict should be analysed.

In the common law provinces, as in English law, the notions of
the trustee’s fiduciary duties and obligations have proven useful at
certain times. The attitude Quebec courts would adopt is not obvi-
ous. They could certainly refer to Rule 44, which provides that a
trustee shall avoid “any influence, interest or relationship that
impairs, or appears in the opinion of an informed person to impair,
their professional judgment.” Upon re flection, that Rule is no doubt
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sufficient to enable the Quebec courts to resolve problems of con-
flict of interest without being obliged to turn to common law con-
cepts or institutions. Quebec courts could identify appropriate solu-
tions by drawing on the case law of the other provinces and of
English law when necessary. However, they could just as easily take
into consideration the rules applicable to similar institutions such
as, for example, the rules that apply to mandataries or to adminis-
trators of the property of others.

The second major question relating to harmonization touches
on the right of fiduciary ownership that the trustee holds over a
bankrupt’s property, a concept that comes directly from English
law. The trustee becomes the owner of the property, but for a very
s p e c i fic purpose: to liquidate it, essentially for the benefit of the
creditors as a whole. In our view, there are no similar concepts or
institutions in the civil law system. The latter in effect organizes that
type of situation on the basis of the notion of legal power and not
that of a subjective right. For example, in the Civil Code of Québec,
in the Chapter on Trust (ss. 1260ff. C.C.Q.), the legislation confers
on the trustee all of the powers needed to administer the trust pat-
rimony but has made a point of ensuring that no person, including
the trustee, has any real right over the patrimony.

In other words, the only way in which harmonization can take
place in that regard is by calling into question the trustee’s fiduci-
ary ownership. Such a notion cannot be retained for the common
law provinces while using a diff e rent notion for the province of
Quebec. The need for uniformity and efficiency of the bankruptcy
system runs counter to this. It is difficult to imagine how the trustee
could be considered the owner of the bankrupt’s property in one
p rovince while holding that same property in a diff e rent capacity
in Quebec. A reform of the trustee’s status for harmonization pur-
poses would imply eliminating the trustee’s right of fiduciary own-
ership. We are not convinced that such a reform would actually be
advisable, for a number of reasons.

The concept of fiduciary ownership has been in place for a very
long time in the English tradition. It was used in the first English
statutes on bankruptcy, with however certain adjustments. Calling
that concept into question would be no simple matter.
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M o re o v e r, since this concept is the cornerstone of the bank-
ruptcy system, before one proceeds to eliminate it, there should be
further research on the probable or even foreseeable consequences
of such a change. To sum it up, everything leads to the question of
how far we wish to go in our concern with harmonization. The
authors of this study are inclined, at this juncture, to adopt a cau-
tious attitude in that regard.

If a more aggressive policy were to be considered, the best
approach would probably be to strip the trustee of his role as fidu-
ciary owner and to confer on him the same powers as those of the
liquidator of a legal person. Such a solution would have two advan-
tages. First, it would be unlikely to provoke excessive re a c t i o n s
among common law practitioners. The notion of a liquidator who
does not own the property being wound up has been known for
quite some time in English and Canadian law. In reality, in cases
of insolvency, there is little difference between the objective sought
t h rough the bankruptcy of a legal person and the winding-up of
the latter. Second, the liquidator of a legal person can easily be
equated with the administrator of the property of others.

H o w e v e r, if such a proposed re f o rm were to be adopted, it would
be necessary to make quite certain that it would not entail unwant-
ed changes in positive law (e.g. opposability of certain contractual
stipulations). It would also be necessary to review all provisions of
the Bankruptcy and Insolvency Act under which the trustee is
deemed to be an owner of the property.


